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Water
Historically sufficient water supply in Midwest 

   
          
   Increased competition for water

  
                                                     Local water ordinances

Hands off state approach



Local Water Ordinances
Overlay Districts

Conservation Districts

Comprehensive Plans / County Plans

Zoning 



Overlay Districts

Examples 

Airports Highways Solar Natural Resources

Special provisions in addition to underlying zone

Special zoning “layer” placed over existing zoning base zones



Overlay Districts
Procedure
◦ New zoning ordinance
◦ I.C. 36-7-4-600 et seq.
◦ Notice, public hearing, APC + CC

Advantages
◦ Additional protection without negotiating case-

by-case basis
◦ Existing zoning ordinances can be enhanced 

without starting from scratch 

Challenges
◦ Complicated 
◦ Adds additional layer of requirements to 

development proposals
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Water Ordinances & 
Emerging Contaminants

Microplastics PFAS Pharmaceuticals



Possible Preemption Issues

ENVIRONMENTAL 
PROTECTION AGENCY

INDIANA DEPARTMENT 
OF ENVIRONMENTAL 

MANAGEMENT

INDIANA OFFICE OF 
STATE CHEMIST

INDIANA BOARD OF 
ANIMAL HEALTH



Indiana Home Rule

State grants local 
governments all the powers 
they need for the effective 

operation of government as to 
local affairs. I.C. § 36-1-3-2

Local governments have broad 
powers and any doubt as to 

the existence of of a power of 
a local government unit shall 

be resolved in favor of its 
existence. I.C. § 36-1-3-3-3



Indiana Home 
Rule Exception
Local government does 
not have the “power to 
regulate conduct that is 
regulated by a state 
agency, except as 
expressly granted by 
statute.” 

I.C. § 36-1-3-8(7)



Home Rule Preemption

Fact-specific Local control Consistency 
statewide

What is next?



Preemption

Express

Implied/Field



Express Preemption in Indiana

Office of the Indiana State Chemist: IC 15-6-2-50

“Any attempt to create confusion between the 
state’s regulation of commercial
fertilizer under Indiana Code § 15-16-2 et seq. 
and the state’s regulation of fertilizer
material under 355 IAC 8 is misguided and 
unpersuasive.”



Avon v. W. Central Conservancy Dist.

Indiana Supreme Court

Can Avon pass an ordinance limiting the mass water withdrawal from a 
subsurface aquifer?

Yes! #HomeRule

957 N.E.2d 598 



B&S of Ft. Wayne v. Ft. Wayne
 Nothing in the state regs indicate state’s intent to occupy the field of the 

regulation of adult cabarets

 State just regulates alcohol and requires approval for floor plan for dancing 

 Nothing in the city ordinance was unreasonable or inconsistent with state 
regulations

159 N.E.3d 67 



Duke Energy v. Noblesville
City ordinance required Duke to obtain demo and building permits for new facilities

First utilities were regulated locally…1913 Shively Act shifted power to state agency…Home Rule 
Act in 1980 shifted back

Municipal ordinances presumptively apply to regulated power utilities (not automatically 
preempted), but IURC decides whether ordinance goes too far

234 N.E.3d 173 

“The IURC alone has the power and expertise to 
find a local ordinance unenforceable and then 

replace the ordinance with its own regulation—
thus ensuring effective and reliable statewide 

utility service while also protecting 
local communities….”



Moratoria



Moratoria

Ban on development

Preserving status quo in the face of a 
previously untested land use

Quintessential zoning



Moratoria are zoning 
ordinances and must be 

enacted in accordance with 
zoning statutes 



Moratoria

• Plan Commission public hearing
• Notice by publication
• Notice to interested parties
• Favorable or unfavorable recommendation
• Certify to legislative body

• Legislative body 
• Notice of meeting per Open Door Law

New zoning ordinance procedure



Moratoria

Water 
withdrawal Solar Batteries Data 

Centers

Wind Carbon CFOs



Notice



Notice
Landowner notice for:
◦ Special exceptions
◦ Variances 
◦ Rezones 

County notice for:
◦ Zoning changes
◦ Map changes

State statute (I.C. 36 -7-4-600 et seq.)
◦ Publish notice
◦ Also notice to “interested parties” per local rules

Local rules 



Questions?

Brianna J. Schroeder

Janzen Schroeder Agricultural Law LLC

Schroeder@aglaw.us 

www.aglaw.us
317.855.9920

http://www.aglaw.us/
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